New philosophy in administration of
food and drug laws involved in Miller
pesticide bill

ONGRESSIONAL APPROVAL of the Mil-

ler bill on pesticidesmay well initiate
a new philosophy with respect to the food
and drug laws. Whether such a change
would be desirable appears to depend on
the interests of the party involved.

The major indications of the possible
new approach were developed at a recent
hearing on the Miller bill, officially en-
titled the “Pesticides-Residue Amend-
ment to the Federal Food, Drug, and
Cosmetic Act” (see newsstory, page 594).
There was general agreement among all
witnesses as to the desirability of the
general objectives of the bill. These
are to protect the consumer without dis-
couraging the research and development
of pesticides needed by the farmers to
produce the essential foods and fibers.
From this point on, however, several dif-
ferences of opinion arise.

Issues to Be Resolved

The principal issues involved relate to
the philosophy of keeping harmful ma-
terials out of foods to the maximum ex-
tent possible, the procedures for estab-
lishing tolerances, and the line of de-
marcation between the authority of
quasi-judicial agencies like the Food and
Drug Administration and the authority
of the courts.

These issues were brought into the
discussion by Charles W. Crawford,
Commissioner of the Food and Drug Ad-
ministration, and William W. Goodrich,
counsel for FDA.

The Food and Drug Act prohibits the
interstate transportation of food which
contains an added poisonous or deleteri-
ous ingredient unless it is required in pro-
duction or cannot be avoided in good
manufacturing practice. Where such
an ingredient is required, as in the case
of pesticides, residue tolerances are estab-
lished to protect the public.

The Miller bill, Mr. Crawford stated,
reverses this policy in one respect. It
would require the Secretary of the De-
partment of Health, Education, and
Welfare to establish a tolerance for a
pesticide which the Secretary of Agricul-
ture determined was useful.

Another difference of opinion relates
to the establishment of residue tolerances.
Supporters of the Miller bill said that the
FDA has had authority for 15 years to
establish tolerances for pesticidal resi-
dues, and yet has established only one.
In 1950, FDA held hearings for 10
months to collect evidence on which
to establish residue tolerances for 100
basic chemical pesticides used on 75-80
different fruits or vegetables.

Tolerances have not yet been an-
nounced for any of the chemicals, and
according to Mr, Crawford, final regula-
tions will probably not be ready until the
next growing season. Proponents state
that such prolonged delays are bad for
all concerned. The new bill; they state,
would overcome this deficiency.

Another related issue arises from the
fact that the Secretary of Health, Educa-
tion, and Welfare, who issues the toler-
ances, is the final authority for all prac-
tical purposes. Proponents of the new
bill feel that there should be judicial ap-
peal to the secretary’s tolerance rulings
as provided in the Miller bill.

The Miller bill would accomplish this
by a de novo proceeding. Legal witnesses
FDA counsel Goodrich; Harold M.
Stephens, chief judge of the U. S. Circuit
Court of Appeals, District of Columbia;
and James M. Morris, judge in the U. S.
District Court, District of Columbia, dis-
cussed this question in considerable detail
before the Congressional committee.

A de novo proceeding, they said, means
that a person who did not agree with a
ruling of the FDA administrator could
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request a trial in the U. S. District Court
for the District of Columbia. Under de
novo proceedings, the court does not
limit itself to its usual functions, which
are to determine questions of legality or
clarity of statutes, or legality or arbitrari-
ness of actions of administrative officers.
The court instead is called on to siart
from the beginning and hold a new trial.
The decision of the district court can then
be appealed to the U. S. Circuit Court of
Appeals for the District of Columbia.

The legal witnesses all said that such a
procedure constituted a novel departure
from presentlaw. These witnesses added
that what the bill actually did was to
place in the hands of the courts such non-
judicial responsibilities as regulation-
making. These are rightfully the func-
tions of Congress or executive agencies
acting in accordance with Congress’ in-
structions. Making petitioners come to
Washington for trials, the witnesses felt,
was unfair. They should be allowed to
seek action in courts in areas where they
reside or have their business.

The judges feel that Congress should
eliminate the proposed judicial appeal
procedures of the Miller bill and rely
upon legal appeal procedures which exist
in the food and drug act. Judge Ste-
phens suggested that Congress might
specify that hearings before administra-
tive or quasi-judicial officers be of the
“due process’ type.

De novo proceedings, Mr. Goodrich
said, would result in administrative
agencies being no more than agencies to
collect and transmit evidence and in-
formation to the courts. In this event,
he said, it would be simpler to place the
whole matter in the courts and omit the
government agencies completely.

Zero Tolerance Concept

If tolerances must be established for
every pesticide which the Secretary of
Agriculture certifies as being useful, the
Secretary of Health, Education, and
Welfare would face many serious prob-
lems. Rodenticides and fungicides are
included under the heading of pesticides
in the Miller bill. A rat poison, like
compound 1080, is so lethal that FDA
would not allow any amount of it in food
and so would establish no tolerance.
Under the Miller bill, Mr. Crawford
said, a tolerance would have to be estab-
lished for it because it is useful.

One suggestion has been made that
zero tolerances be established in such
cases. This is a contradiction in terms,
Mr. Crawford said, as complete exclusion
is not a tolerance.

These points outlined above are in-
dicative of the complex problems in-
volved in enacting legislation which pro-
tects the consumer and yet is not unduly
restrictive for the producer or user. Until
the committee has had time to study the
testimony, itis not possible to predict how
it may resolve the different views.
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